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October 13, 2023

President Lyon and Members of the Board of Directors
Amy Telnes, General Manager

Rio Buena Vista H.O.A.

2563 Kiowa Blvd.

Lake Havasu City, AZ 86403

Re: Rio Buena Vista Water Line Leak of October 8, 2023 (reported October 9, 2023)
President Lyon and Members of the Board of Directors:

Please consider this the City’s response to a telephonic report made on October 9,
2023, by Amy Telnes, of a water leak observed on October 8 in the street on Marina
Drive, Rio Buena Vista Subdivision (RBV). The report did not appear urgent and did not
seek City assistance. At this time, we have received no further communications
regarding the reported leak, but the City’s immediate evaluation of the report confirmed
that it might not be urgent. No further reports of the leak have been made by Ms.
Telnes or others, and no request has been received by the City for emergency
assistance. From this we assume that there is no emergency which requires the City’s
assistance, and/or that the Association has made or is making necessary repairs.
However, we remain vigilant, and concerned with the lack of attention that appears to be
being given to the Association’s water and sewer systems.

As the Association and its members should be aware by now, three reports have
advised the Association regarding the condition of its water and sewer systems: the
2012 Redhawk Group report (prepared for the Association), the City’s 2016 Merrill-
Johnson Report (requested by the Association) and the 2023 Epic Report (prepared for
the Association), reviewed both the water and sewer systems in the RBV Subdivision
and identified serious deficiencies in both. These reports indicated that immediate
repairs, reconstruction and regular maintenance were required in order to bring the
water system to City standards and avoid emergency conditions, which are expensive
and disruptive to essential services and to residents. We want to avoid this happening.

For example, those reports raised the question of the adequacy and spacing of the
water system isolation valves. This could be a very serious issue particularly should a
major part of the water system fail. The reports further discuss the age of the water
system, and susceptibility to failure if not regularly maintained, repaired and replaced as
needed. Again, with some urgency, we strongly recommend and reiterate that the
Association should review its professionals’ reports, make necessary repairs and



regularly maintain its water system, and thereby assume responsibility for the safety
and properties of its members. Over the years the City may have provided mutual aid
for minor issues related to the water and sewer systems; however, this assistance does
not extend to major corrective or restorative measures, which remain the Association’s
responsibility.

The City wants to work with the Association and provide emergency assistance
consistent with our commitment to our residents and property owners in the City. With
that in mind, this correspondence is intended to be proactive, and provided with an
abundance of caution, because the City would very much like to avoid further incidents
as existed in late July with the Association’s sewer system. The City takes seriously its
duty to protect the health and safety of its residents.

To the extent the water leak that has recently been reported is not immediately
addressed and remediated by the Association and turns into something more serious, or
necessitates response beyond the capabilities of the Association the City will provide
emergency aid, but (as with the sewer system failure response) such aid will be
provided at the Association’s expense. However, because the past due invoice has not
been paid, the City may also require that a deposit on the expense of its response be
posted, or a written guarantee of responsibility given prior to undertaking extensive
service. First, however, the Association must clearly, and in writing, request the City’s
emergency assistance.

As with the RBV sewer system, it is apparent that the Association may not have
operated the water system responsibly, or maintained it in a safe condition for more
than a decade. Further, with the sewer overflow, new conditions were revealed,
including illegal connections and an unpermitted and illegal irrigation backflow irrigation
device which could affect RBV’s water system, supply and quality. The City has not
received any update from the Association regarding review or remediation of those
conditions for nearly two months. Also, as you know, the Association also has not paid
the City’s invoice for emergency services rendered in connection with the sewer
overflow, which remains due and owing.

Further, the City will not correct or replace defective or obsolete system components,
will not make repairs or corrections the Association has neglected to make, and there is
no guarantee that service will be restored to RBV following an emergency, until
permanent repairs have been made by the Association and the system is operational.
In other words, any emergency response by the City will be focused on alleviating the
immediate condition, and the City will bear no responsibility for repairing or replacing
other private facilities, including those affected by the response and private roads within
the subdivision.

Finally, the City has repeatedly requested that the Association provide an emergency
contact list, to refer/redirect misplaced calls from RBV residents and the public, and to
facilitate emergency response which RBV and its maintenance contractors are unable
to handle. The most recent request for this list was made in our September 1, 2023,



correspondence. This still has not been done. At this time, and in light of the frequency
at which water and sewer service malfunctions/issues seem to have been occurring, we
are also requesting that the Association provide emergency contacts for each
property/property owner in RBV, should shutdown of essential services be necessary to
perform emergency repairs, boil orders, or termination of services that affect a number
(or all) residents of RBV.

In 2016 and 2023, the City offered to assist the Association with financing of required
upgrades and repairs, which offers have been rejected. At the same time, we are
disappointed that appears the Association has continued to resist taking any meaningful
measures to preserve and protect the health and safety of its residents over these
years, by following the advice of its professional consultants, engineers and attorneys.

The City continues to provide its assurances of emergency mutual aid to the Association
when requested, but the water and sewer systems are and remain privately owned and
responsibility for payment of the City’s cost of such assistance are and will continue to
be assessed to the HOA.

Again, please review and consider our City Attorney’s July 20, 2023, correspondence
with your legal counsel, a copy of which is attached, which, as with the sewer
emergency and the current preview of a failing water system, might be seen as a
forewarning of the near disaster that was averted only by the City’s quick emergency
response. Please also be advised that the City reserves all rights, remedies and
causes of action available in law and in equity, in connection with the HOA’'s ongoing
failure to maintain its water and sewer systems and the condition thereof.

The City stands ready and willing to once again consider a proposal by your HOA to
bring the RBV water and sewer systems to City standards so that they can be accepted
by the City in the future.

Sincerely,

fines 7omance

Rainie Torrance, Utility Manager

Attachment:
City Attorney letter dated July 20, 2023

cc:  Patrick Martinez, City Manager
John O. Pinkney, City Attorney
Nathan Klein, Esq. (nklein@tylerbursch.com)
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July 20, 2023
VIA OVERNIGHT MAIL AND E-MAIL (w/o enclosure):

Tyler Law, LLP

Nathan R. Klein, Esq.
25026 Las Brisas Road
Murrieta, CA 92564
nklein@tvlerlawllp.com

Re: Rio Buena Vista Sewer and Water Systems
Dear Mr. Klein:

Our office has received and reviewed your letter of July 10, 2023, regarding the Rio
Buena Vista Association (“RBV” or “Association”) sewer and water systems. Your positions
generally are without merit. As you and RBV are well aware, recent court findings and rulings
have held that RBV’s claims that the City of Needles (“City”) is responsible for maintaining and
servicing the water and sewer systems within the RBV subdivision are barred by applicable
statutes of limitations. To the extent your letter was intended to be a claim, it is untimely and
you are directed to the enclosed Notice of Untimely Claim.

Your letter of July 10, 2023, with its repetitious message that “the City’s refusal to
recognize the systems are its responsibility will not be tolerated by RBV anymore™ borders on
the ludicrous. Equally specious is the assertion that RBV will “no longer assist” the City in
servicing and maintaining the water and sewer systems within RBV when, in fact, RBV’s
responsibility to do so has long been established and assumed by RBV, and the recent court
rulings effectively have foreclosed any argument to the contrary.

To suggest sending to our office the key to the RBV lift station creates a new or different
legal relationship between the City and RBV is likewise another meritless position. For that
reason, enclosed please find what you have described as “the” key to the RBV lift station, which
is being returned to your office. We request that the key be forwarded to your client forthwith,
particularly if the RBV Association, in having it delivered to the City Attorney, has irresponsibly
relinquished its ability to immediately access its lift station in the event of an emergency or for
maintenance.

Incidentally, RBV is fully aware and has used the services of, third-party companies
which maintain and repair, as needed, water and sewer systems, including those within RBV.
The argument that the Association itself does not have “adequate equipment” to do so and that
somehow the City is required to undertake those responsibilities on RBV’s behalf is simply non
sequitur. RBV has both the legal responsibility and ability to retain these services, as it has done
in the past. As you know, nonfeasance in this regard can expose both RBV, as an entity, and its
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Tyler Law, LLP
Nathan Klein, Esq.
Re: RBV/City of Needles Sewer and Water Systems
July 20, 2023

Board members, individually, to liability to their members, or third parties, for any failures to do
sO.

If the RBV Board shelters its members from the present realities, court losses, the City’s
rejection of RBV’s continued assertions and RBV’s responsibilities and costs attendant thereto,
as apparently is the case, that gives rise to additional entity and Board member potential liability
should incidents occur that result in damages to its members or third parties. RBV Board
members might want to explore D & O coverage opinions from its carrier and insure with limits
appropriate for any heightened liability related to the Association’s present position.

We have reviewed with City staff and find that most, if not all, of the other, allegedly
supporting points raised in your letter are inaccurate, incomplete, unsupported, and/or draw false
conclusions from the facts existing or alleged. By way of example and in the order presented in
your letter:

1. There is no obligation for the City to now accept responsibility for the sewer and water
systems within RBV simply because it might in the future intend to use excess capacity
in the RBV sewer line to transport upstream effluent from public restrooms not yet
constructed. In the City’s view, and based on the expert opinion of its engineers, the
addition of a public restroom will not approach or ever exceed the capacity of the RBV
system at full capacity. Whether the planned restrooms will ultimately be connected to
the RBV system remains an open issue. Should that become the case, such a small
addition to usage does not translate into an obligation by the City to maintain and accept
as City property the entirety of the RBV water and sewer systems.

2. RBYV is within a water pressure zone that does experience higher pressure than in some
other areas of the City. This issue is not exclusive to RBV, and RBV does not and is not
expected to “handle” the “incident” — rather, when water pressure is high, the City may
ask RBV (and other associations) to deliver notices to their residents regarding the
situation. Water main pressure variations experienced City-wide can be and routinely
have been addressed in several ways. First, RBV and its members can alleviate this effect
as some other private system operators and individual property owners have done, by
electing to install pressure-reducing valves at the head of their water systems. This is
done at the homeowners’ association or property owner’s expense. Please consider this
an option, and so advise any HOA member who may be concerned with their water
pressure. Finally, in 2024 and at a cost of approximately $2.5 million, the City plans to
change and upgrade the manifold that distributes treated water among its various pressure
zones, to better regulate water pressure throughout the City.

3. We assume the next “incident” referenced in your correspondence is one that occurred in
or around 2019, which resulted in a City-wide boil water order (mandated by the state)
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while a water main break outside RBV was resolved by the City. RBV was not asked to
“handle” the “incident” other than perhaps being requested to deliver boil water notices
to the Association’s residents. Any requests or involvement sought by the City from RBV
have been no different from those made to other responsible property owners and owner
associations.

4. The water and sewer systems of RBV are indeed connected to those of the City.
Otherwise, the City’s water would not pass through and be delivered within RBV; and
wastewater would not be removed from the subdivision to the City’s wastewater
treatment facility. That on a single, rare instance in the past due to a water main break
occurring upstream from RBV, the City was required to “turn off RBV’s water” to repair
the leak, adds nothing to this conversation. The leak was repaired at no cost to RBV. No
damages were reported or suffered by anyone, and no claims for damages were ever
presented to the City in connection with the issue. This is no different from “down”
times experienced with all utility services and systems (electric, telephone, cable TV,
water, sewer), for maintenance and repair.

5. Your recitation of the history surrounding the water meter replacement program recently
completed by the City within RBV is simply incorrect. The cost of the new meters and
all contractor costs of installation were borne by the City (which owns the meters that
calculate water usage for billing purposes), not RBV. On the single occasion any property
owner claimed damage by the contractor artsing from the installation, the City
reimbursed the owner for that repair. Acceptance of responsibility for damage arguably
caused during meter replacement is not tantamount to acceptance of an entire water
(and/or sewer) system.

6. Fire hydrants come under the jurisdiction of San Bernardino County Fire — Division 5
(the *Fire Department™), not the City. The City does not own the hydrants in RBV, which
are on private property or in RBV’s private streets, where the City does not have
easements or jurisdiction. If a “nearby property owner” improperly painted a fire hydrant
within RBV, presumably that issue can be addressed by RBV contacting the Fire
Department or working with the property owner to repaint it in accordance with legal
mandates. The City does not inspect fire hydrants, and this is simply not a City issue. Nor
is the fact that the fire hydrant may be leaking after its use to suppress a house fire. RBV
should contact the Fire Department for a repair or retain the services of a fire hydrant
maintenance service (as other similarly situated homeowners’ associations do) to
maintain and/or make appropriate repairs.

In sum, the numerous arguments made in your letter, most based on incorrect factual and
legal assumptions, do not overcome the recent court rulings and findings that the claims of RBV
regarding ownership/control of the water and sewer improvements in RBV have long since
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expired and lapsed. Your letter concludes that while not seeking to relitigate these issues at this
time, in fact, it attempts to do just that, and then implies that RBV will not respond to correct
damage, deterioration, or other failures or emergencies arising from or with the private water and
sewer systems in RBV. Please understand that if this is the course RBV has chosen, the
Association, and its officers and directors, do so at their own risk. Notice of this position should
also be given to the Association’s members so they can appropriately insure and protect
themselves and their properties.

In the event of an “incident” with the water and sewer improvements in RBV, the City
and the NPUA, as appropriate, will advise anyone contacting the City to call the RBV
Association, its Board Members, and/or its legal counsel. Please understand that by stating its
intention to do nothing in advance, as now stated and thereafter, we respectfully suggest RBV’s
Board Association officers and members would be well advised immediately to contact their
insurance carriers for coverage of any resulting losses due to failures on the part of the
Association and its Board members to meet their obligations now in place.

The above notwithstanding, if an emergency arises that involves a threat to the immediate
public health, safety, or welfare and which RBV is unable to address, the City stands ready and
willing to assist as appropriate and upon RBV’s or any property owner’s request; however, as
with any other similar incidents in the City that involve privately owned improvements, to the
extent, the source of the emergency arises from the RBV water and/or sewer improvements, the
cost of City response time and expense will be charged to and borne by the owner of the
improvements (i.e., the RBV Association). Such assistance does not assume ownership or
control by the City of the improvements within the RBV subdivision.

Regards,
SLOVAK BARON EMPEY MURPHY & PINKNEY, LLP
A

-—T//-"/ o
~~Tohn O. Pinkn
City Attorney, City of Needles

Enclosures: Key sent by Attorney Klein, purported to be for the RBV Lift Station;
Notice of Untimely Claim.
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NOICE OF UNTIMELY CLAIM
Nathan R. Klein, Esq.
Tyler Law LLP
25026 Las Brisas Road
Murrieta, CA 92562

RE: RETURN OF LATE CLAIM FILED WITH THE CITY OF NEEDLES
Dear Mr. Klein:

This office, and John O. Pinkney, represents the City of Needles (City) as its City Attorney. To
the extent your correspondence on behalf of the Rio Buena Vista Association (RBV)
(Claimants), dated July 10, 2023, addressed to the law offices of Slovak Baron Empey Murphy
& Pinkney LLC, John O. Pinkney, Thomas S. Slovak and Charles L. Gallagher (attorneys for the
City of Needles in underlying litigation), a copy of which is attached hereto, constitutes a claim
presented to the City, that claim is being returned because it was not presented within one year
after the accrual of the alleged cause(s) of action as required by law. (See Sections 901 and
911.2 of the Government Code.) Because the claim was not presented within the time allowed
by law, no action was taken on the claim.

Claimants may seek the advice of an attorney of their choice in connection with this matter. If
Claimants desire to consult with an attorney, they should do so immediately.

CITY OF NEEDLES CITY ATTORNEY

JWnkney, City Atforney

cc: Mayor and City Council
Enclosure: Correspondence dated July 10, 2023, from N. Klein, regarding Rio Buena Vista
Association — Utility Systems

SLOVAK BARON EMPEY MURPHY & PINKNEY LLP

Palm Springs, CA Indian Wells, CA  Orange County, CA  San Diego, CA New Jersey, NJ New York, NY

www.shemp.com
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25026 Las Brisas Road Telephone: {714) 978-206¢
Muzzicta, California 92562 : Arkansas Office:
Telephone: {951) 600-2733 ‘Telephone: (§79) 377-2059

Facsimile: (951) $00-4996

July 10, 2023

Via U.S. Mail Only

Slovak Baron Empey Murphy & Pinkney, LLP
Attn:  John O. Pinkney
Thomas 8. Slovak
Charles L. Gallagher
1800 East Tahquitz Canyon Way
Palin Springs, California 92262

Re:  Rio Buena Vista Association - Utility Systems
Dear Counsel;

Enclosed with this letter is a key to the sewer lift station located within the Rio Buena Vista
Association (“RBV™). Effective immediately, RBV will no longer assist the City in the servicing
or maintaining the sewer and water systems that run within the association that serve ag part of the
utifities for the entire City. RBV is not equipped to maintain the systems and the City’s refusal to
recognize the systems are its responsibility will not be tolerated by RBV anymeore. Outlined below
are a variety of reasons supporting RBV’s decision.

As you are aware from the prior allegations in the lawsuit and exhibits supporting the
complaint RBV filed, the improvements to the water and sewer systems were completed to the
City’s satisfaction. The various agreements, including CFD 91-1, CFD 94-1, and improvement
agreements with the developers consistently state that the City will acquire the utility systems upon
their competition to the City’s satisfaction, On September 21, 2004, Jeff Woods wrote to
Cornerstone Surety & Insurance Agency, Inc., that “all the infrastructure and site improvements
at the Rio Buena Vista Development have been completed to the City’s satisfaction.” Moreaver,
funds were released to the developers on multiple occasions. The original developer, Kahala,
requested reimbursement for construction, which was approved by the City Engineer out of the
CFD 91-1 bond. The second developer, Diamond, LLC, was asked to make improvements to the
system, for which it received approximately $14,000 in improvements as reflected in Mr. Woods’
September 21, 2004, letter,

There is no doubt that in 2004 the City agreed the systems were completed to its
satisfaction. By the very terms of the agreements, the City accepted responsibility for the systems
when payments were delivered. Despite this, the City refuses to take responsibility for a public
utility system. The City apparently believes the systems are not currently up to its standards, but
that is the result of the City’s negligence, not RBV or the developers of the system. [fthe City had
assumed proper contro] of the system when it was compieted, it could have maintained the system
to its standards, rather than leaving it in the hands of an HOA board with no experience managing
a utility system.

www.tyletlawllp.com nkleinf@rvlertawlip.com




Johan Pinkey, Thomas Slovak, Charles Gallagher
July 10, 2023
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Re: Rio Buena Vista Association - Utility Systems

In lanuary 2023, RBV was informed by Ms. Sheri Ahrens at the Bureau of Land
Management (“BLM™), that if the system is not operating properly, BLM will not approve the
new Marina Beach Park Restroom. If the system is not up to the City’s standards, BLM will need
to be notified that the restrooms for the future park expansion cannot be installed as they will be
connecting into a system that is aliegedly beneath the City’s standards. Since that communication,
it is RBV’s understanding that the City provided an April 6, 2023, memorandum from Steven
Ledbetter of TKE Engineering, Inc.,, to BLM stating the systems running beneath RBY are
adequate to accommodate the planned Marina Beach Park Restroom. If the systems are sufficient
to accommodate another source of wastc stemming from a public park, they should be sufficient
to meet the City’s standards for acceptance.

Practically speaking, it is difficult to comprehend why the City would want these systems
privately maintained by an unqualified group of individuals when the systems are directly tied into
public infrastructure. Moreover, RBV s incapable of maintaining a portion of a system that is
negatively impacted by external forces and without adequate equipment. Examples of recent issues
facing the system include the following incidents:

o The Water Main pressure is reading at 110 — 120 PSI, which RBV is informed is
too high and is caused by water flowing into and out of the system from other public
utilities. RBV has no ability to correct this issue.

© There was a water main break in the southern portion of system located just outside
of RBY"s boundaries that resulted in “boi} water” warnings. RBV is not equipped
to handle an incident of this nature.

* There was a water leak or meter break at the 19" hole of the public goif course to
the north of Rio Buena Vista. The City tumed off RBV’s water. Again, this
impacted RBV’s system, but RBV had no ability to correct the issue as it was at the
mercy of the City to get the situation corrected, The potential for RBV to be held
liable for incidents outside of its control is patently unfair.

» The City installed new meters in RBV that caused damage to inlets and outlets at
individual houses. Despite the City and its sub-contractors installing these new
meters, the City expected RBV to handle any subsequent repairs caused by this
installation. It is illogical that the City would mandate new meters, install the new
meters, and then fail to ensure any resulting damage was corrected by the City,

« There was a house fire recently and the fire department had issues locating a
suitable fire hydrant. The nearest fire hydrant was painted a neutral color, probably
by a nearby property owner. The hydrant that was used is still leaking after the fire
department used it. These are matters of public health and safety affecting homes
both within and outside of the RBV community. The City needs to address this
issue.

The purpose of this letter is not to relitigate these issues at this time. It is to inform the City
and Needles Public Utility that RBV will not respond to or correct incidents to the water and sewer
utility systems located within RBV, In the event of an incident, RBV will be contacting the City
to take corrective action as it would with any other public utility infrastructure.
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RBV’s representatives would welcome the opportunity to bring these issues before City
Council.

Sincerely,
TYLER LAW, LLP

Nacha b2

Nathan R. Klein
Partner








